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stock or membership certificate allo-
cated to a dwelling unit in a coopera-
tive housing corporation, or a residen-
tial manufactured home, whether real
or personal property.

(m) Residential manufactured home has
the same meaning as provided in
§ 590.2(g) of this chapter.

(n) Reverse mortgage means an instru-
ment providing periodic payments to
homeowners based on accumulated eq-
uity, whether the payments are made
directly by the lender, through pur-
chase of an annuity through an insur-
ance company or in any other manner.
The loan may be due either upon a spe-
cific date or when a specified event oc-
curs, such as the sale of the property or
death of the borrower.

(o) State means the several states,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pa-
cific Islands, the Northern Mariana Is-
lands, the Virgin Islands, and Amer-
ican Samoa.

(p)(1) A window-period loan means a
real property loan, not originated by a
Federal savings association, which was
made or assumed during a window-pe-
riod created by state law and subject to
that law, which loan was recorded, at
the time of origination or assumption,
before October 15, 1982, or within 60
days thereafter (December 14, 1982).

(2) The window-period begins on: (i)
The date a state adopted a law (by
means of a constitutional provision or
statute) prohibiting the unrestricted
exercise of due-on-sale clauses upon
outright transfers of property securing
loans subject to the state law creating
the window-period, or the effective
date of a constitutional or statutory
provision so adopted, whichever is
later; or

(ii) The date on which the highest
court of the state rendered a decision
prohibiting such unrestricted exercise
(or if the highest court has not so de-
cided, the date on which the next high-
est appellate court rendered a decision
resulting in a final judgment which ap-
plies statewide), and ends on the ear-
lier of the date such state law prohibi-
tion terminated under state law or Oc-
tober 15, 1982.

(3) Categories of state law which cre-
ate window-periods by prohibiting the
unrestricted exercise of due-on-sale

clauses upon outright transfers of prop-
erty securing loans subject to such
state law restrictions include laws or
judicial decisions which permit the
lender to exercise its option under a
due-on-sale clause only where:

(i) The lender’s security interest or
the likelihood of repayment is im-
paired; or

(ii) The lender is required to accept
an assumption of the existing loan
without an interest-rate change or
with an interest-rate change below the
market interest rate currently being
offered by the lender on similar loans
secured by similar property at the time
of the transfer.

§ 591.3 Loans originated by Federal
savings associations.

(a) With regard to any real property
loan originated or to be originated by a
Federal savings association, as a mat-
ter of contract between it and the bor-
rower, a Federal savings association
continues to have the power to include
a due-on-sale clause in its loan instru-
ment.

(b) Except as otherwise provided in
§ 591.5 of this part with respect to any
such loan made on the security of a
home occupied or to be occupied by the
borrower, exercise by any lender of a
due-on-sale clause in a loan originated
by a Federal savings association shall
be exclusively governed by the terms of
the loan contract, and all rights and
remedies of the lender and borrower
shall at all times be fixed and governed
by that contract.

§ 591.4 Loans originated by lenders
other than Federal savings associa-
tions.

(a) With regard to any real property
loan originated by a lender other than
a Federal savings association, as a
matter of contract between it and the
borrower, the lender has the power to
include a due on sale clause in its loan
instrument.

(b) Except as otherwise provided in
paragraph (c) of this section and § 591.5
of this part, the exercise of due-on-sale
clauses in loans originated by lenders
other than Federal savings associa-
tions shall be governed exclusively by
the terms of the loan contract, and all
rights and remedies of the lender and

VerDate 11<MAY>2000 04:24 Jan 15, 2002 Jkt 197037 PO 00000 Frm 00461 Fmt 8010 Sfmt 8010 Y:\SGML\197037T.XXX pfrm01 PsN: 197037T



462

12 CFR Ch. V (1–1–02 Edition)§ 591.5

the borrower shall be fixed and gov-
erned by that contract.

(c)(1) In the case of a window-period
loan, the provisions of paragraph (b) of
this section shall apply only in the
case of a sale or transfer of the prop-
erty subject to the real property loan
and only if such sale or transfer occurs
on or after October 15, 1985: Provided,
That:

(i) With respect to real property
loans originated in a state by lenders
other than national banks, Federal
savings associations, and Federal cred-
it unions, a state may otherwise regu-
late such contracts by state law en-
acted prior to October 16, 1985, in which
case paragraph (b) of this section shall
apply only if such state law so pro-
vides; and

(ii) With respect to real property
loans originated by national banks and
Federal credit unions, the Comptroller
of the Currency or the National Credit
Union Administration Board, respec-
tively, may otherwise regulate such
contracts by regulations promulgated
prior to October 16, 1985, in which case
paragraph (b) of this section shall
apply only if such regulation so pro-
vides.

(2) A lender may not exercise its op-
tions pursuant to a due-on-sale clause
contained in a window-period loan in
the case of a sale or transfer of prop-
erty securing such loan where the sale
or transfer occurred prior to October
15, 1982.

(d)(1) Prior to the sale or transfer of
property securing a window-period loan
subject to the provisions of paragraph
(c) of this section.

(i) Any lender in the business of mak-
ing real property loans may require
any successor or transferee of the bor-
rower to supply credit information cus-
tomarily required by the lender in con-
nection with credit applications, to
complete its customary credit applica-
tion, and to meet customary credit
standards applied by such lender, at
the date of sale or transfer, to the lend-
er’s similar loans secured by similar
property.

(ii) Any lender not in the business of
making loans may require any suc-
cessor or transferee of the borrower to
meet credit standards customarily ap-
plied by other similarly situated lend-

ers or sellers in the geographic market
within which the transaction occurs,
for similar loans secured by similar
property, prior to the lender’s consent
to the transfer.

(2) The lender may exercise a due-on-
sale clause in a window-period loan if:

(i) The successor or transferee of the
borrower fails to meet the lender’s
credit standards as set forth in para-
graphs (b)(1)(i) and (b)(1)(ii) of this sec-
tion; or

(ii) Upon transfer of the security
property and not later than fifteen
days after written request by the lend-
er, the successor or transferee of the
borrower fails to provide information
requested by the lender pursuant to
paragraph (d)(1)(i) or (d)(1)(ii) of this
section, to determine whether such
successor or transferee of the borrower
meets the lender’s customary credit
standards.

(3) The lender shall, within thirty
days of receipt of a completed credit
application and any other related in-
formation provided by the successor or
transferee of the borrower, determine
whether such successor or transferee
meets the customary credit standards
of the lender and provide written no-
tice to the successor or transferee of
its decision, and the reasons in the
event of a disapproval. Failure of the
lender to provide such notice shall pre-
clude the lender from exercise of its
due-on-sale clause upon the sale or
transfer of the property securing the
loan.

(4) The lender’s right to exercise a
due-on-sale clause pursuant to this
paragraph (d)(4) is in addition to any
other rights afforded the lender by
state law regulating window-period
loans with regard to the exercise of
due-on-sale clauses and loan assump-
tions.

§ 591.5 Limitation on exercise of due-
on-sale clauses.

(a) General. Except as provided in
§ 591.4 (c) and (d)(4) of this part, due-on-
sale practices of Federal savings asso-
ciations and other lenders shall be gov-
erned exclusively by the Office’s regu-
lations, in preemption of and without
regard to any limitations imposed by
state law on either their inclusion or
exercise including, without limitation,
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